








Agenda

• Purpose"of"Today’s"Meeting

• ERISA"definition"of"“employer”

• Role"of"U.S."Dept"of"Labor

• Filing"of"Rates"for"2014

• DOL"Criteria

• Court"Decisions"on DOL"Criteria

• DOL"Advisory"Opinions

• 2"Essential"Issues

• Case"Study
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Purpose"of"Today’s"Meeting

• Provide"guidance"to"Association"Health"Plans"
wishing"to"pursue"Employer"Health"and"
Welfare"Benefit"Plan"status
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ERISA"definition"of"“employer”

• Sec."1002"(5)"provides:""“The"term"“employer”"
means"any"person"acting"directly"as"an"
employer,"or"indirectly"in"the"interest"of"an"
employer,"in"relation"to"an"employee"benefit"
plan;"and"includes"a"group"or"association"of"
employers"acting"for"an"employer"in"such"
capacity.”"[emphasis"added]
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U.S."Dept"of"Labor

• The"U.S."DOL"is"the"agency"charged"with"
administering,"interpreting,"and"enforcing"
these"ERISA"provisions.""Therefore,"that"
agency’s"determination"about"application"of"
these"provisions"is"the"critical"one,"and"one"
that"will"receive"deference"from"the"courts"
should"litigation"arise.
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Filing"of"Rates"for"2014

• OIC"is"required"by"federal"law,"commencing"in"2014,"to"
allow"only"associations"that"satisfy"the"ERISA"definition"of"
“employer”"to"rate"at"the"association"level.

• Carriers"for"associations"which"do"not"satisfy"that"definition"
must"rate"the"members"of"such"associations"by"employer"
group.

• If"the"member"employer"is"a"small"group;"the"carrier"must"
place"such"a"group"in"the"communityどrated"small"group"
pool.

• If"an"association"has"individual"members,"it"is"not"an"
employer"with"respect"to"those"members,"who"must"be"
placed"by"the"carrier"in"the"individual"communityどrated"
pool.
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Filing"of"Rates"for"2014

• The"U.S."DOL"requires"a"significant"amount"of"time"to"
perform"an"analysis"of"the"“employer”"issue"resulting"
in"an"advisory"opinion.

• OIC"would"be"happy"to"accept"DOL’s"advisory"opinions"
regarding"an"association’s"employer"status"under"ERISA"
as"definitive.""

• In"the"absence"of"such"opinions,"OIC"must"decide"
whether"to"accept"association"health"plan"filings"as"one"
large"group"or"whether"the"members"must"be"grouped"
into"their"respective"categories.

• We"believe"that"the"transition"planning"with"the"
carriers"will"resolve"most"of"these"issues.
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DOL"Criteria

Among"the"factors"considered"by"DOL"are:

• how"members"are"solicited;"
• who"is"entitled"to"participate"and"who"actually"participates"in"the"

association;"
• the"process"by"which"the"association"was"formed,"
• the"purposes"for"which"it"was"formed,"and"
• what,"if"any,"were"the"preexisting"relationships"of"its"members;"the"

powers,"rights,"and"privileges"of"employer"members"that"exist"by"
reason"of"their"status"as"employers;"and"

• who"actually"controls"and"directs"the"activities"and"operations"of"
the"benefit"program."The"employers"that"participate"in"a"benefit"
program"must,"either"directly"or"indirectly,"exercise"control"over"the"
program,"both"in"form"and"in"substance,"in"order"to"act"as"a"bona"
fide"employer"group"or"association"with"respect"to"the"program."
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DOL"Criteria"

• The"definition"of"“employee"welfare"benefit"
plan”"in"ERISA"is"grounded"on"the"premise"
that"the"person"or"group"that"maintains"the"
plan"is"tied"to"the"employers"and"employees"
that"participate"in"the"plan"by"some"common"
economic"or"representation"interest"or"
genuine"organizational"relationship"unrelated"
to"the"provision"of"benefits."See,"e.g., Advisory"
Opinion"94ど07A;"Advisory"Opinion"2001ど04A."
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Court"Decisions"Related"to"DOL"Criteria

• Courts"have"consistently"held"that"there"must"be"
some"cohesive"relationship"between"the"provider"
of"benefits"and"the"recipient"of"benefits"under"
the"plan"so"“that"the"entity"that"maintains"the"
plan"and"the"individuals"that"benefit"from"the"
plan"are"tied"by"a"common"economic"or"
representation"interest,"unrelated"to"the"
provision"of"benefits.”"Wisconsin"Educ."Ass'n Ins."
Trust"v."Iowa"State"Bd."of"Public"Instruction,"804"
F.2d"1059,"1064"(8th"Cir."1986)."
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Court"Decisions"Related"to"DOL"Criteria

• The"representational"link"between"employees"and"an"
association"of"employers"in"the"same"industry"who"
establish"a"trust"for"the"benefit"of"those"employees"
also"supplies"the"requisite"connection."See"Advisory"
Opinion"2001ど04A; Advisory"Opinion"2003ど13A;"
National"Business"Ass'n Trust"v."Morgan,"770"F."Supp."
1169,"1174ど75"(W.D.Ky."1991);"MDPhysicians &"
Associates,"Inc."v."State"Bd."of"Ins.,"957"F.2d"178"(5th"Cir."
1992),"cert."denied,"506"U.S."861"(1992)."See"also"Nat'l"
Business"Conf."Employee"Benefits"Ass'n v."Anderson,"
451"F."Supp."458,"461"(S.D.Iowa 1977)"(employees"must"
have"common"interest"in"employment"relationship"for"
ERISA"plan)."""[emphasis"added]
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Court"Decisions"on"DOL"Criteria

• The"established"judicial"view"appears"to"be"that"the"
person"or"group"maintaining"an"“employee"benefit"
plan”"under"ERISA"must"be"tied"to"the"employees"or"
the"contributing"employers"by"genuine"economic"or"
representational"interests"unrelated"to"the"provision"of"
benefits."See"MDPhysicians &"Associates,"Inc."v."State"
Bd."Ins.,"957"F.2d"178,185"(5th"Cir.),"cert."denied,"506"
U.S."861"(1992)"(“the"entity"that"maintains"the"plan"and"
the"individuals"that"benefit"from"the"plan"[must"be]"
tied"by"a"common"economic"or"representation"interest,"
unrelated"to"the"provision"of"benefits.”"(quoting"
Wisconsin"Educ."Assoc."Ins."Trust"v."Iowa"State"Bd., 804"
F.2d"1059,"1063"(8th"Cir."1986)).
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Pertinent"Language"from"DOL"
Advisory"Opinions

• These"common"employmentどbased"interests"distinguish"an"
employee"benefit"plan"from"other"entities"that"underwrite"
benefits"or"provide"administrative"services."The"
Department"[DOL]"has"long"adhered"to"this"interpretation"
of"ERISA."See,"e.g.,"Advisory"Opinion"94ど07A"(it"is"the"
“commonality"of"interest”"among"the"individuals"that"
benefit"from"the"plan"and"the"party"that"sponsors"the"plan"
that"“forms"the"basis"for"sponsorship"of"an"employee"
welfare"benefit"plan”);"Advisory"Opinion"80ど42A"(“plans"
established"and"maintained"by"insurance"entrepreneurs"for"
the"purpose"of"marketing"insurance"products"to"employers"
and"employees"at"large"are"not"ERISA"plans.”).."

13Final"Version"10/19/2012



2"Essential"Issues

• Commonality/nexus"among"employers"– this"criteria"is"the"
most"subjective"and"can"be"difficult"to"interpret."""

• One"thing"that"seems"clear"is"that,"if"the"members"of"the"
association"entitled"to"join"in"the"insurance"arrangements"
are"all"in"the"exact"same"industry,"that"can"form"the"basis"
for"the"requisite"nexus.""See"Advisory"Opinions"2001ど04A"
and"2003ど13A"for"different"outcomes"based"on"this"issue.""I"
also"recommend"Opinion"2007ど06A"with"respect"to"the"
statement"on"page"3"that,"if"membership"were"limited"to"
employers"and"those"employers"control"the"welfare"trust,"it"
would"qualify"as"an"employer.

• DOL"has"informed"us"that"defining"an"industry"too"broadly"
can"result"in"a"finding"that"the"nexus"element"is"not"
present.
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2"Essential"Issues

• The"second"essential"issue"is"control"of"the"
association"or"insurance"vehicle"by"the"
participating"employers.

• The"control"issues"are"best"understood"by"
reviewing"the"DOL"Advisory"Opinions,"such"as"
2001ど04A,"2007ど06A,""2005ど20A,"and"2012ど04A.

• The"employers"eligible"by"virtue"of"their"
commonality/nexus"for"the"insurance"benefits"
must"control"the"benefits"vehicle.

15Final"Version"10/19/2012



Case"Study

• Original"MBIA"Insurance"Trust"document

• Revised"MBIA"Insurance"Trust"document

• Exclusion"of"all"ancillary"industry"categories"
from"eligibility"for"Insurance"Trust

• Revisions"were"to"remove"the"Association"
from"control"of"the"Trust"and"put"the"
participating"employers"in"control.
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Review"of"Recommended"Steps

• Review"membership"and"classification"of"employers"– is"the"
requisite"commonality"present?

• Review"the"Association"Bylaws"and"Trust"documents"for"necessary"
changes"– such"as"the"type"of"changes"in"the"Master"Builders"Trust"
Agreement

• Consult"with"legal"counsel"with"ERISA"expertise

• Consult"with"insurance"carrier"– OIC"regulates"Carrier,"not"the"
Association

• Consider"consultation"with"DOL

• Make"sure"AHP"and"Carrier"are"keeping"OIC"in"the"loop"on"transition"
planning

• Understand"that"if"AHP"successful"in"satisfying"“employer”"criteria,"
it"may"still"need"to"modify"business"processes"because"rating"at"the"
large"group"level"will"be"required"and"health"status"may"not"be"used"
to"set"rates
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NonどEmployer"AHPs

• If"an"Association"cannot"satisfy"the"“employer”"criteria,"
the"carrier"will"need"to"offer"the"community"rated"
small"group"and"individual"products"(and"associated"
rates)"to"each"small"group"or"individual"member"group.

• The"carrier"would"file"the"large"group"rate"and"benefit"
forms"for"review– instructions"will"be"provided"once"
federal"rate"review"rules"are"available

• We"urge"you"to"consider"other"valuable"services"
associations"can"offer"if"“employer”"status"is"
unavailable.
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Any"Questions?
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